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Money Suit No. 136/07 

 

HIGH COURT FORM No.( J) 2 

 

HEADING OF JUDGMENT IN ORIGINAL SUIT/CASE 

 

District...Kamrup 
 

In the Court of Munsiff No.3, Guwahati 

 

                           Present :- Mrs Audri Bhattacharyya 

 

                          Tuesday, the 26
th

 day of July, 2011 

 

Money Suit NO. 136/2007 

 

 

 

Phoolchand Tewari and another.................................Plaintiff(s)/Petitioner(s) 

        -Versus- 

Saj Industries Pvt. Ltd and another....................Defendant(s)/Opp. Party(ies) 

 

 

Money Suit No. 136/2007 

 

Give dated or dates This Suit/Case coming on for final 

 

hearing on 02/07-2011 in the presence of 

          

Mr. Abdus Sattar}             ........................ . Advocate(s) for Plaintiff. 

Z. Mubil, R.Singh}   

 

 

Shri Shankar Pr. Bhattacharjee} 

Mr. Pradip Kumar Baruah}    ........................Advocate(s) for Defendant. 

 

and having stood for consideration to this day the Court 

 

delivered the following judgment: 
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JUDGMENT 

 

               This is a suit for realization of money amounting to Rs. 

61,309.84(Rupees Sixty One thousand three hundred and nine and Paisa 

Eighty Four )only /- filed by Shri Phoolchand Tewari, Proprietor of the 

Plaintiff No. 2 , namely, Assam Roadways Corporation against the 

defendants. 

 

              The brief facts of the plaintiff’s suit is that the Plaintiff No. 1 who is 

the Proprietor of Plaintiff No. 2 is actively engaged in the transportation of 

goods entrusted to him by his customers. The defendant No. 1 and 2, 

represented by Sadana Warehousing and Agencies Pvt. Ltd, who is the 

authorized C&F Agents of defendant No. 1 and 2 are also customers of the 

plaintiffs and had engaged the plaintiffs on regular basis to lift,  carry , 

transport and deliver their consignments at different locations . The plaintiffs 

used to deliver the freight bills to the defendants for payment. The  Sadana 

Warehousing and Agencies Pvt. Ltd for and behalf of their Principals Saj 

Industries Pvt. Ltd. used to pay the amounts on account basis, but failed to 

make payments of some bills inspite of several request in writing. The 

defendants have paid only an amount of Rs. 57,127 /- out of Total amount of 

Rs. 1,00,996/- and an amount of Rs. 43,869 /- remained unpaid. The 

plaintiffs on several occasion called up the defendants to pay the remaining 

amount but the defendants held to their ground that nothing is due and 

payable to the plaintiffs. A Pleader’s notice was also served to the 

defendants through the Learned Counsel of the Plaintiff on 08-12-2005 

through Registered Post , but there was no response. Thereafter this instant 

suit was filed for realization of money amounting to Rs. 43,869/- together 
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with interest, cost and expenses as well as future interest till date of final 

recovery.   

 

                       The defendant No. 2 appeared after receiving summons and 

contested the suit by filling written statement. As the defendant No. 1 did not 

appear, the suit proceeded exparte against defendant no. 1.  It is submitted 

by the defendant No. 2  in the written statement that the plaintiffs have not 

stated the facts constituting the cause of action, and the suit is bad for non 

joinder of necessary parties , it  is hit by the principles of Waiver, Estoppels 

and acquiescence . As such the suit is liable to be dismissed. It is further 

stated in their written statement that the defendant No. 2 is one of the most 

reputed business organization in the field of quality edibles and it is required 

to engage transporters to supply its products to various parts of North East. 

The Plaintiff was also engaged for transportation of defendant’s products 

along with other transporters and  was accordingly paid as per the approved 

rates of transportation set by the defendant from time to time. All payments 

were disbursed by Demand Draft to the parties concerned from the Head 

Office situated at Kolkotta against bills if proper and challans are duly 

signed and attached thereto within 30 to 40 days of receipt of Bills. It is 

further submitted that  the three bills mentioned in para 3 of the plaint were 

infact submitted late and is not submitted  in individual challans but as a 

cluster and is not supported by relevant and necessary particulars which 

might took time in payment but the entire payment was made in approved 

rates. Hence the amount claimed is not tenable in the eye of law. 

 

                Upon the pleadings of both the parties and the documents 

submitted, the following issues are framed in the suit:- 
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1) Whether there is any cause of action for the suit? 

2) Whether the suit is maintainable in its present form and manner? 

3) Whether the plaintiffs are entitled to recover Rs. 62,309.84/- from 

the defendants due to non payment of frieght bills? 

4)    Whether the plaintiffs are entitled to get decree as prayed for ? 

5)    To what reliefs  are the plaintiffs entitled to? 

  

               The plaintiff filed evidence on affidavit of one witness. The 

defendant side  cross examined the witness of the plaintiff. The defendant 

side did  adduced only one witness  and he was cross examined. Argument 

was heard on behalf of both the sides. 

 

DISCUSSIONS, DECISION, AND REASONS THEREOF: 

        I have carefully examined the evidence and perused the documents. My 

decision on the above issues are as follows:- 

 

ISSUE NO. 1 :- 

 

This issue relates as to whether there is any cause of action for the suit. 

 

               With regard to the cause of action, The Hon'ble Apex Court in 

Kunjan Nair Sivaraman Nair Vs. Narayanan Nair and Ors. reported in 

(2004) 3 SCC 277 held at para   17 as : 

 

            "17. In Halsbury's Laws of England (4th Edn.) it has been stated     "17. In Halsbury's Laws of England (4th Edn.) it has been stated     "17. In Halsbury's Laws of England (4th Edn.) it has been stated     "17. In Halsbury's Laws of England (4th Edn.) it has been stated as as as as 

follows:"'cause of action' has been defined as meaning simply a factual situation the follows:"'cause of action' has been defined as meaning simply a factual situation the follows:"'cause of action' has been defined as meaning simply a factual situation the follows:"'cause of action' has been defined as meaning simply a factual situation the 

existence of which entitles one person to obtain from the Court a remedy against existence of which entitles one person to obtain from the Court a remedy against existence of which entitles one person to obtain from the Court a remedy against existence of which entitles one person to obtain from the Court a remedy against 

another person. The phrase has been held from earliest time to include every fact whicanother person. The phrase has been held from earliest time to include every fact whicanother person. The phrase has been held from earliest time to include every fact whicanother person. The phrase has been held from earliest time to include every fact which h h h 
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is material to be proved to entitle the plaintiff to succeed, and every fact which a is material to be proved to entitle the plaintiff to succeed, and every fact which a is material to be proved to entitle the plaintiff to succeed, and every fact which a is material to be proved to entitle the plaintiff to succeed, and every fact which a 

defendant would have a right to traverse. "cause of action' has also been taken to mean defendant would have a right to traverse. "cause of action' has also been taken to mean defendant would have a right to traverse. "cause of action' has also been taken to mean defendant would have a right to traverse. "cause of action' has also been taken to mean 

that particular act on the part of the defendant which gives the plaintiff his cathat particular act on the part of the defendant which gives the plaintiff his cathat particular act on the part of the defendant which gives the plaintiff his cathat particular act on the part of the defendant which gives the plaintiff his cause of use of use of use of 

complaint, or the subjectcomplaint, or the subjectcomplaint, or the subjectcomplaint, or the subject----matter of grievance founding the action, not merely the matter of grievance founding the action, not merely the matter of grievance founding the action, not merely the matter of grievance founding the action, not merely the 

technical cause of action. "technical cause of action. "technical cause of action. "technical cause of action. "    

                                         In the instant case before us it is seen that the plaintiffs are 

claiming that they are entitled for the realization  of money remained unpaid 

by the defendants for services rendered. On the other hand the defendants 

clearly denied that their liability to pay any amount  to the plaintiffs, which 

is the ground of the cause of complaint on the part of the plaintiff. 

                Hence this issue is decided in affirmative.  

 

 

 

ISSUE NO.  2:-     

This issue relates as to whether the suit is maintainable in its present form 

and manner. 

 

              In paragraph 1 of his written statement the defendant No. 1  stated 

that the suit is not maintainable in its present form but there is no specific 

averment as to under what circumstances the suit is not maintainable. In the 

case of Dr. Dwijendra Mohon Lahiri Vs Rajendra Nath reported inAIR 1971 

A&N 143, our Hono’ble High court observed that the unless there is a 

specific averment that the suit is not maintainable either in facts or law, the 

court should refrain from framing such issues and such pleas are vague. So 

in the absence of specific averments the suit is maintainable. 

Hence this issue is decided in affirmative. 
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ISSUE NO. 3  

This issue relates as to whether the plaintiffs are entitled to recover Rs. 

61310.84/- from the defendants due to non payment of frieght bills. 

 

PWI ,Shri Phoolchand Tewari @ Shankar Tewari stated in his evidence on 

affidavit that that he is the proprietor of Assam Roadways corporation and 

The defendant No. 1 and 2, represented by Sadana Warehousing and 

Agencies Pvt. Ltd, who is the authorized C&F Agents of defendant No. 1 

and 2 are also customers of the plaintiffs and had engaged the plaintiffs on 

regular basis to lift  carry , transport and deliver their consignments at 

different locations. The defendants have paid only an amount of Rs. 57,127 

/- by way of three cheques as against the total amount of Rs. 1,00,996/-  and 

are required to pay an amount of Rs. 43,869/- .  

           PW1 exhibited the following documents in support of his evidence:- 

 

i) Exhibit 1 is the Frieght Bill dated 06-09-2004 for Rs. 

4,100.00 standing in the name of the defendant. 

ii) Exhibit 1(1) is the signature of pw1 as Shankar Tewari. 

iii)  Exhibit 2 is the Frieght Bill dated 20-11-2004 for Rs. 

19,780.00 standing in the name of the defendant. 

iv) Exhibit 2(1) is the signature of pw1 as Shankar Tewari. 

v) Exhibit 3 is the Frieght Bill dated 05-12-2004 for Rs. 

22,952.00 standing in the name of the defendant. 

vi) Exhibit 3(1) is the signature of pw1 as Shankar Tewari. 

vii) Exhibit 4 is the Frieght Bill dated 20-01-2005 for Rs. 

54,164.00 standing in the name of the defendant. 

viii) Exhibit 4(1) and 4(2) are the signature of pw1 as Shankar 

Tewari. 
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ix) Exhibit 5 is the statement of Accounts pertaining to the period 

from 24-05-2004 to 20-01-2005 of Saj Industries Pvt. Ltd. 

x) Exhibit 5(1) and 5(2) are the signatures of Phoolchand 

Tewari. 

xi) Exhibit 6 is the Pleaders notice dated 08-12-2005. 

xii) Exhibit 6(1) is the signature of Learned Counsel Abdus Sattar 

xiii) Exhibit 7 and 8 are the postal receipts dated 10-12-2007. 

 

During his cross examination he stated that Exhibit 5 is a computer 

generated document and it did not bear the signature of the person who 

operated the computer. There was no prayer made to call for the original 

documents from the defendants in respect of Exhibit 1 to Exhibit 4.  

       

 DW1, Shri Pradip Kumar Baruah who is the only witness of the 

defendant stated in his evidence on affidavit that the plaintiffs  no. 

2 was appointed as Transporter to carry the defendants products in 

the State of Assam and the other adjoining states of the North 

East. It is agreed between the parties that the plaintiffs will have to 

submit the bills for transportation along with necessary challans 

and party receipts and the bills will be sent to Kolkotta and the 

payment will be made through demand draft. It is further stated by 

the said witness that the three bills of the Plaintiffs, as mentioned 

in the para 3 of the plaint, they were submitted late, and not in 

individual challan wise but as cluster wise and not supported with 

necessary particulars such as challans and party receipts. 

Therefore the bills were not paid by Kolkotta Head Office. Further 

the rates put in these bills were much higher than the approved 

rates.  
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DW1 exhibited the following documents:- 

i) Exhibit A  is extract of resolution authorising  DW1 to 

depose on behalf defendant No.2 

ii) Exhibit B – rates which were approved by the defendant 

during the year 2004-2005.  

 

                 Going through the evidence of DW1, it is seen that   

there is no dispute to the fact that  plaintiff  no. 2 was appointed as 

Transporter to carry the defendants products. But so far as the 

agreement between the plaintiff and the defendant to submit bills 

along with challan and party receipts as stated by the DW1 is  

concerned, no such agreement is produced or exhibited by DW2. 

            

                  Further during his cross examination, DW1 stated that 

the Exhibit 1 to Exhibit 4 were received by the defendant side but 

the plaintiffs were not informed that the said bills were defective. 

The said bills were sent from the Guwahati office to the Kolkotta 

Head Office. He further stated that the plaintiffs were not 

informed that the rates charged by the plaintiffs were very high.  

No payment was made in respect of Exhibit 1 to 4.  

 

 The Learned Counsel for defendant No. 2 has submitted the 

following case laws in support of the defendant’s case:- 

 

 

(i)  (2008) 2 GAUHATI LAW REPORTS 

(ii) AIR 2007 SUPREME COURT 1721 
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So far as citation No. (i) is concerned the facts and circumstances 

of the cited case is different from the present case before me.  

So far as citation No. (ii) is concerned, The facts and 

circumstances are also different from the present case before us as 

in the present case, the originals of Exhibits which were exhibited 

under objection ( mentioned as 3 bills by the defendant witness 

DW1) is admittedly in the possession of the Kolkotta Head Office 

of the defendants. So the cited case law are not applicable.  

 

            The evidence on record points to the fact the goods and 

articles were carried by the plaintiffs for transportation and 

delivery at different locations and bills were submitted, which 

were duly received by the defendant and sent to Kolkotta Office 

but no payment was made. 

 

           Though DW1 during his cross examination stated that from 

the records maintained in his office, it is noted   that the consignee 

did not receive the goods/ articles that were  dispatched in respect 

to the said four bills, he again stated that the same was not 

informed by the carrying and forwarding agent to the Guwahati 

Office as well as to the plaintiff. So, non receiving of goods by the 

consignee is not proved.  

 

 A reading of Exhibit 1 to Exhibit 4 along with Exhibit 5  shows 

that  out of Total amount of Rs. 1,00,996/- , an amount of Rs. 

43,869 /- remained unpaid. 
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               So far as the interest and the cost of Notice, amounting 

to total o of Rs. 17,440/- is concerned,   the changing economic 

scenario in the country and the constant downfall of the rate of 

interest in the banking institutions, which presently hovers around 

5 per cent is taken into consideration. Though the Exhibit 1 to 

Exhibit 4 mentions that interrest @ 18%  will be charged on all 

outstanding bills, the same cannot be considered to be an 

agreement between the plaintiffs and the defendants so as to 

impose interest @18% on Rs. 43,869/-. Moreover the charges of 

Advocate,s Notice is also included in the amount of Rs. 61,310/- .  

  

                            Interest is paid to a person by way of compensation for 

depriving him of money to which he is legitimately entitled. In the instant 

case, considering the above aspect , it is held that the plaintiffs  are 

entitled to recover Rs.  43,869/- along with interest @ 9%  20-01-2005 

till date of realization along with the cost of the suit. 

                       This issue is decided accordingly. 

 

ISSUE NO.  4 and ISSUE nO. 5  

              This issue relates to whether plaintiff is entitled to get decree as 

prayed for and to  what relief/reliefs  the parties are entitled. 

 

                         In view of the discussions made hereinabove in the issue 

No. 3 it is seen that the plaintiffs  have proved their case against the 

defendants that defendants failed to make payments of some bills inspite 

of several request in writing. The defendants have paid only an amount of 

Rs. 57,127 /- out of Total amount of Rs. 1,00,996/- and an amount of Rs. 

43,869 /- .  As such the plaintiff is entitled to for realization of Amount of  
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Rs.  43,869/- along with interest @ 9%  from 20-01-2005 till date of 

realization along with the cost of the suit. 

 These issues are decided accordingly 

 .  

             

O R D E R 

 

                  In the result, the suit of the plaintiff is decreed against the 

defendants. 

The plaintiffs are entitled  for realization of Amount of  Rs.  43,869/- 

along with interest @ 9%  from  20-01-2005 till date of realization along 

with the cost of the suit. 

Prepare decree accordingly. 

                 Given under my hand and seal of this Court on this the 26
th

 day of 

July, 2011. 

 

                                                       

                                                               Mrs. Audri Bhattacharyya, 

                                                               Munsiff No. 3. 
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Appendix 

 

List of Witness of the plaintiff:- 

PW1- Shri Phoolchand Tewari @Shankar Tewari. 

 

List of witnesses of the defendant  

DW1 Shri Pradip Kumar Baruah 

 

List of documents and signatures exhibited by the plaintiff:- 

 

i) Exhibit 1 is the Frieght Bill dated 06-09-2004 for Rs. 4,100.00 

standing in the name of the defendant. 

ii) Exhibit 1(1) is the signature of pw1 as Shankar Tewari. 

iii) Exhibit 2 is the Frieght Bill dated 20-11-2004 for Rs. 19,780.00 

standing in the name of the defendant. 

iv) Exhibit 2(1) is the signature of pw1 as Shankar Tewari. 

v) Exhibit 3 is the Frieght Bill dated 05-12-2004 for Rs. 22,952.00 

standing in the name of the defendant. 

vi) Exhibit 3(1) is the signature of pw1 as Shankar Tewari. 

vii) Exhibit 4 is the Frieght Bill dated 20-01-2005 for Rs. 54,164.00 

standing in the name of the defendant. 

viii) Exhibit 4(1) and 4(2) are the signature of pw1 as Shankar Tewari. 

ix) Exhibit 5 is the statement of Accounts pertaining to the period 

from 24-05-2004 to 20-01-2005 of Saj Industries Pvt. Ltd. 

x) Exhibit 5(1) and 5(2) are the signatures of Phoolchand Tewari. 

xi) Exhibit 6 is the Pleaders notice dated 08-12-2005. 

xii) Exhibit 6(1) is the signature of Learned Counsel Abdus Sattar 
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xiii) Exhibit 7 and 8 are the postal receipts dated 10-12-2007. 

 

 

List of documents and signatures exhibited by the defendant:- 

1) Exhibit A  is extract of resolution authorizing  DW1 to depose 

on behalf defendant No.2. 

2)  Exhibit B – rates which were approved by the defendant during 

the year 2004-2005.  

 

 

 

    

                                                                               Mrs. Audri Bhattacharyya, 

                                                                                              Munsiff No. 3. 

    

 

 

 

 

   

 

 

 

 

 

. 
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